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Mr. Claude Cahn (UN OHCHR =I9)

Claude Cahn is a Human Rights Officer at the Office of the United Nations High Commissioner for Human Rights (OHCHR). He
has previously held UN human rights field posts in the OHCHR Brussels regional office, Serbia and the Republic of Moldova.
Before joining the OHCHR, Mr. Cahn was Head of Advocacy Unit with the Centre on Housing Rights and Evictions (COHRE).
Between 1996 and 2007, he worked for the European Roma Rights Centre (ERRC) in a number of capacities including

Programmes Director and Acting Executive Director. In the course of his career, he has been extensively involved in the
development of equality law and international law in the area of economic, social and cultural rights. He has been
continuously involved in efforts to secure justice for Romani women forcibly sterilized in the Czech Republic, Slovakia, and
Hungary, and has been directly involved in a number of landmark rulings by the European Court of Human Rights on Roma
rights issues. Other areas of experience include the rights of persons with disabilities, LGBTI rights, and the human rights of
older persons. Mr. Cahn holds degrees in Law, History and Literature, including a PhD in Law from the University of Nijmegen
[Netherlands).
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HSH (Legal Mobilization)

“a Ire or want is translated Iin
O

assertion of one’s rights”(zemans)

©F 2 high-profile litigation effort for (against) social change0 &5

o 52 9J0|ZM £ legal framingZte| L& Zah: MgHOlLL Ha
=X M AXSS 0|8810] KFAlO| = H& 3D 0|2 Ed)
"**“OI'—f °“EH01| o%@ O|X| DX} of= A2

2
o=
%

A D

0 T (desire/want: cause) + H& 7tS(legal framing) + &
(EH'I A'|7-|2I-E E)

> ARS|BISH(ERI/X X|: mobilization v. counter-mobilization)
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HS & (Legal Mobilization)
SR oF HE|

A. Bently(1908), D. Truman(1951)

R. Jackson(1951): 239| power politics 22 A
1960-70 O|=: O}z eto| FOI, MEH ROQITE A+, §Z&2
A&

72k
£9| (& E 2= 5HK| oA AR E (E[ UL 4 245t=) &
CHO| MEStE B

|.

oI o YR/ SAIF =7 A SO A S2|otA 0] ALt E= HHS
of =2 *1 S CHOIR| Q] 2 A2 A2 AHE XL

the least/most visible Branch?

HS & (Legal Mobilization)
T2 OI=0(A...
EC i%%°t+7H FO|H HZHY(HE TN, ZHHE AD) + |

HEM Ol ASHAHE T X|3Xt 0l 7|3| =Hf)
198040 0|20 = 7| s n B30 MEHOAM M= &8

American Exceptionalism: exceptionally litigatious + exceptionally
religious(protestant/evangelical/catholic)

+E(ettaly HeyR)
ideological/incentive factors: cause lawyering

“with a vision of the good society”(A. Sarat/S. Scheingold)
=27ttt A1

SAH 72|

Power of Judicial Review - £2 amicus curiae H|=2| &Alo0 2 %0

L [ ]
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Leaal Eramina(G. Lea
egal Framing(G. L

Table 1. 1deal-Type Legal Frames.

Collective Rights Individual Rights Nationalistic Legal |
Framing Framing Framing
Definition of harm Collective harm Individual harm Societal harm ‘
Legal grievance Equal protection Individual right Transgression of

political authority

Ideological content Democracy Liberal legalism Liberal legalism
Republicanism
Democracy

Example Affirmative action Right to choice (abortion) Judicial activism
Popular sovereignty

Effect on mobilization Assists mobilization  Divisive (for pro@'essive Assists mobilization

movements)
Determinants Grassroots activism Backlash State involvement in
Marginalization key movement issue
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EXECUTIVE SUMMARY

The purpose of the present guide is to provide Governments, legislators, civil society actors and others acting
in the public interest with authoritative guidance on the development of comprehensive anti-discrimination
legislation consistent with international legal standards on the rights to equality and non-discrimination. The
guide examines the development, interpretation and implementation of these international standards in detail,
before setting out the key principles that must be codified into law to ensure compliance with international
law. These key principles are set out in this executive summary.

The standards presented in this executive summary reflect the necessary content of anti-discrimination
legislation if it is to be comprehensive and effective in eliminating all forms of discrimination and realizing
equality and thus allow States to meet their core international law obligations to respect, protect and fulfil the
rights to equality and non-discrimination. The elements of law presented here are derived from international
human rights law, as examined in detail in the substantive chapters of the guide. As detailed in the research
methodology, in addition to an exhaustive review of international law in this area, the guide has been prepared
following extensive consultations with a broad range of stakeholders. Throughout the guide, alongside
discussion of relevant international standards, examples are provided of how legislators around the world
have transposed the requirements of international law into the domestic legal order. In addition, the guide
includes detailed explanations of the key legal concepts and case studies and examples to demonstrate their
operation in practice.

While the complete guide includes detailed discussion of the development, interpretation and application of
international legal standards, this executive summary simply sets out key principles that must be codified into
national law to comply with these standards. Thus, in addition to summarizing the content of the publication,
this summary functions as a stand-alone toolkit for those engaged in the development of comprehensive anti-
discrimination legislation. In many cases, adherence to international standards in this area of law requires
States to establish rules, procedures or institutions, but allows discretion in how these are reflected in domestic
law. In other cases, States are required to adopt specific definitions that are provided in instruments of
international law, including the treaties themselves and their interpretation by competent bodies. In these
latrer cases, the relevant definition is presented in a textbox in order that legislators and civil society groups
involved in developing laws may incorporate them directly into draft legislation to ensure its consistency with
international human rights standards. In other cases, the summary provides instruction and guidance on what
the law must provide for.

I. OBLIGATION TO ENACT COMPREHENSIVE
ANTI-DISCRIMINATION LAW

Comprehensive anti-discrimination legislation' is law adopted with the purpose and effect of eliminating all
forms of discrimination and promoting equality for all.

States must enact comprehensive anti-discrimination legislation in order to meet their obligations under
international human rights law to respect, protect and fulfil the rights to equality and non-discrimination for
all. The adoption of such legislation is also a necessary element in the protection of minority rights, given that
the prohibition of all forms of discrimination and the realization of equality lie at the centre of international
law on the protection of minorities.

Comprehensive anti-discriminartion legislation is distinct from specific anti-discrimination laws — those that
prohibit discrimination against a particular group, on a particular ground or in a particular area of life. It is
also distinct from general non-discrimination and equality guarantees in national constitutions or other laws.

1 “Comprehensive anti-discrimination legislation” and “comprehensive anti-discrimination law” are used interchangeably in the present

guide.
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States may adopt specific anti-discrimination laws or other laws that seek to identify and address structural
barriers to participation for members of particular groups. The adoption of such laws or of general non-
discrimination provisions does not conflict with the obligation to adopt comprehensive laws, but nor does
it discharge it: States are required to adopt comprehensive anti-discrimination legislation, irrespective of the
adoption of any specific laws or other non-discrimination provisions already in force.

In order to ensure the effectiveness of anti-discrimination legislation, States must establish detailed rules,
institutions and procedures for the effective enforcement and implementation of the rights to equality and
non-discrimination and set out clear duties that apply to all persons, including public authorities and private
actors. These provisions may be included in the comprehensive anti-discrimination legislation itself or through
amendment to laws in areas such as civil procedure.

Comprehensive anti-discrimination legislation usually takes the form of a single law. In a small number of
countries, a combination of two or more laws have been adopted that together are comprehensive or near-
comprehensive in their coverage.? Moreover, even in States with a single law, giving effect to some aspects of States’
obligations may require the adoption of other laws and policies.? Throughout the guide the terms “comprehensive
anti-discrimination law™ and “comprehensive anti-discrimination legislation” are used interchangeably.

Il. CONTENT OF COMPREHENSIVE
ANTI-DISCRIMINATION LAW

To be comprehensive, anti-discrimination legislation must meet a number of criteria. In particular, international
human rights law requires that anti-discrimination legislation:

¢ Prohibit all forms and manifestations of discrimination on the basis of an extensive and open-ended list of
grounds and in all areas of life regulated by law.

e Provide explicit definitions of all forms of discrimination that are consistent with the definitions recognized
under international human rights law.

¢ Explicitly permit, require and provide for the adoption of positive action measures designed to make
progress towards the realization of equality for persons and groups that experience or are exposed to
discrimination and disadvantage.

e Operationalize the rights to equality and non-discrimination within the public and private spheres by
ensuring accessibility and establishing equality duties.

¢ Provide for: effective remedy, including sanctions that are effective, dissuasive and proportionate; recognition,
compensation and restitution for survivors; and relevant institutional and societal remedies.

e Establish the necessary procedural safeguards and adjustments to ensure access to justice, including, but
not limited to, provision for the shifting of the burden of proof after a prima facie case of discrimination
has been made by a complainant and provision for the prohibition of victimization.

e Provide for the establishment of an independent, specialized equality body with sufficient resources,
functions and powers to ensure its effectiveness.

¢ Mandate the adoption of other implementation measures necessary to address structural discrimination and
make progress towards equality. This should include the use of equality impact assessment in all aspects
of public law and policy to identify and avert any discriminatory policy impacts before they occur and to
assess and ensure the necessary impacts on realizing equality.

For example, in South Africa, the Promotion of Equality and Prevention of Unfair Discrimination Act, 2000, does not apply in the

area of employment. This area is regulated by the Employment Equity Act, 1998, which establishes complementary equality and non-
discrimination guarantees. In Finland, the Non-Discrimination Act, 2014, does not expressly list “gender” as a ground of discrimination.
However, according to section 3 (1) of the Act, provisions on the prohibition of discrimination based on gender and the promotion of
gender equality are governed by the Act on Equality between Women and Men, 1986.

For instance, procedural rules regulating the burden of proof in discrimination cases may be included within codes of civil procedure or
regulations governing evidence.
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A. Prohibition of discrimination

To be comprehensive, anti-discrimination legislation must define and prohibit all forms of discrimination on
the basis of an extensive and open-ended list of characteristics, in all areas of life regulated by law. The right
to non-discrimination can be understood as having four dimensions: (a) the personal scope of the right; (b) the
forms of prohibited conduct; (¢) the material scope of the right; and (d) justification. Anti-discrimination law
should provide clear definitions in each of these areas.

1. Personal scope

To meet the requirements of international law, comprehensive anti-discrimination legislation must prohibit
discrimination that occurs on the basis of an extensive and open-ended list of protected grounds. This requires
the explicit protection of all characteristics recognized in international law, as well as any other grounds that
require protection in a given society. Comprehensive anti-discrimination law must permit the possibility
of recognizing additional grounds of discrimination, through the inclusion of an “other status” or similar
provision. Anti-discrimination law may also include criteria for the identification and recognition of new
grounds of discrimination.

Discrimination is prohibited on the basis of age; birth; civil, family or carer status; colour; descent,
including caste; disability; economic status; ethnicity; gender expression; gender identity; genetic or
other predisposition towards illness; health status; indigenous origin; language; marital status; maternity
or paternity status; migrant status; minority status; national origin; nationality; place of residence;
political or other opinion; pregnancy; property; race; refugee or asylum status; religion or belief; sex;
sex characteristics; sexual orientation; social origin; social situation; or any other status.

Anti-discriminartion legislation must ensure that discrimination is prohibited in situations in which: (a) it arises
on the basis of a person’s association with a group or another person possessing a particular characteristic; and
(b) it arises due to a perception (whether accurate or not) that a person possesses a particular characteristic.
Discrimination must also be prohibited when it arises on the basis of a combination of characteristics (multiple
discrimination).

The prohibition of discrimination includes discrimination based on association and perception.

Discrimination based on perception occurs when persons are disadvantaged on the basis of a perception —
whether accurate or not — that they possess a protected characteristic. Discrimination based on association
occurs when persons are disadvantaged on the basis of their association with another person or persons
possessing a protected characteristic.

The prohibition of discrimination includes multiple (intersectional and cumulative) discrimination and
recognizes the particular harm involved.

Cumulative discrimination takes place when discrimination occurs on two or more, separate, grounds.
Intersectional discrimination takes place when discrimination occurs based on a combination of grounds
that interact with cach other in a way that produces distinct and specific discrimination.
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2. Prohibited conduct

Comprehensive anti-discrimination legislation must explicitly define and prohibit all forms of discrimination
recognized under international law, including (a) direct discrimination; (b) indirect discrimination;
(c) harassment; (d) denial of reasonable accommodation; (e) failure to ensure accessibility; (f) segregation;
and (g) victimization (retaliation). Anti-discrimination law must prohibit instruction and incitement to any
form of discrimination. Discrimination may be committed intentionally or unintentionally. Discrimination
may also be overt or covert.

The prohibition of discrimination includes all forms of discrimination. It covers each of the following
forms of prohibited conduct:

e Direct discrimination occurs when a person is treated less favourably than another person is, has
been or would be treated in a comparable situation on the basis of one or more protected grounds;
or when a person is subjected to a detriment on the basis of one or more grounds of discrimination.

e Indirect discrimination occurs when a provision, criterion or practice has or would have a
disproportionate negative impact on persons having a status or a characteristic associated with one
or more grounds of discrimination.

¢ Ground-based harassment occurs when unwanted conduct related to any ground of discrimination
takes place with the purpose or effect of violating the dignity of a person and of creating an intimidating,
hostile, degrading, humiliating or offensive environment.

e Reasonable accommodation means necessary and appropriate modifications or adjustments or
support, not imposing a disproportionate or undue burden, to ensure the enjoyment or exercise, on
an equal basis with others, of human rights and fundamental freedoms and equal participation in
any area of life regulated by law. Denial of reasonable accommodation is a form of discrimination.

e Accessibility is a proactive, systemic duty that requires the adoption and implementation of measures
necessary to ensure equal access to the physical environment, to transportation, to information and
communications, to places of work, education and health care and to other facilities and services open
or provided to the public. The State is obliged to ensure accessibility in all spheres of life. Failure to
comply with accessibility standards is a form of prohibited conduct.

¢ Segregation occurs when persons sharing a particular ground are, without their full, free and informed
consent, separated and provided different access to institutions, goods, services, rights or the physical
environment.

¢ Victimization occurs when persons experience adverse treatment or consequences as a result of their
involvement in a complaint of discrimination or to proceedings aimed at enforcing equality provisions.

Sexual harassment is a distinct form of harm entailing unwanted conduct or behaviour that is sexual in
nature. The duty to prohibit sexual harassment forms a specific and complementary obligation. States may
prohibit sexual harassment in legislation on specific sexual offences, in the criminal law more broadly or in
other legislation. The prohibition of sexual harassment should be defined separately and in addition to the
prohibition of ground-based harassment.

Sexual harassment occurs when unwanted conduct of a sexual nature takes place with the purpose or
effect of violating the dignity of a person in particular when creating an intimidating, hostile, degrading,
humiliating or offensive environment.

hal

At 2. R0 XX IEaXE MY X @QekE 1 32 109

0



3. Material scope

Comprehensive anti-discrimination law must provide protection from discrimination in all areas of life
regulated by law and cover the conduct of all persons, including public and private actors.

The prohibition of discrimination applies in all arcas of life regulated by law. The duty to refrain from
discrimination applies to all persons, including (but not limited to) public authorities and private entities.

4. Justifications

In some circumstances, differences in treatment or the differential impacts of provisions, criteria or practices
arising on the basis of a protected ground of discrimination may be justified. Any justification should be
assessed against clear criteria, established in comprehensive anti-discrimination legislation. These criteria
should include the existence of a legitimate aim and confirmation that the means of achieving such an aim are
appropriate, necessary and proportionate. A legitimate aim may never be justified by reference to discriminatory
stereotypes. Certain forms of prohibited conduct (including harassment, sexual harassment and victimization)
cannot — by definition — be justified. Direct discrimination may only be justified exceptionally, on the basis
of strictly defined criteria.

Any provision, criterion or practice adopted pursuant to a legitimate aim that is appropriate, necessary
and proportionate to that aim will not give rise to a finding of discrimination. Direct discrimination may
be justified only very exceptionally.

B. Positive action

Comprehensive anti-discrimination legislation must explicitly both permit and require the adoption of positive
action measures. Positive action — sometimes referred to as affirmative action, specific measures or temporary
special measures — includes any targeted measures developed for the purpose of advancing or achieving equality
and redressing disadvantage. Positive action must not result in the perpetuation of isolation, segregation,
stereotypes or stigma or lead to the maintenance of unequal or separate standards. Positive action measures
must be time-limited, although they must also be established for sufficient time to bring about durable positive
change in eliminating disadvantage.

The right to equality requires the adoption of positive action.

Positive action includes any targeted legislative, administrative or policy measures to reduce or overcome
inequality and realize equality. Such measures should be time-limited, subject to regular review and
proportionate to their purpose of advancing or achieving equality.

Time-limited should not be interpreted to mean necessarily short in duration. Positive action measures
must be discontinued once their purpose has been achieved.

Positive action does not amount to discrimination.
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C. Equality duties
1. Accessibility

States have an obligation to ensure access, on an equal basis with others, to the physical environment,
transportation, information and communication, and facilities and services. Accessibility is a proactive,
systemic duty. It is an ex ante duty, which exists irrespective of an individual request for access; it is an
unconditional duty, in that failure to comply cannot be excused by reference to the burden on the provider.

Anti-discrimination laws should establish duties on both State and private actors to identify and remove
barriers that prevent equality of access. They should also establish a duty on the State ro develop, promulgate
and monitor the implementation of minimum standards and guidelines for accessibility. Failure to comply
with accessibility standards is a form of discrimination that should be prohibited under comprehensive anti-
discrimination legislation.

2. Statutory equality duties

Comprehensive anti-discrimination legislation should provide for the establishment of statutory equality duties,
which offer an effective and necessary means to operationalize the rights to equality and non-discrimination
and ensure their integration in the systems and work of public authorities and other duty bearers. Equality
durties include: preventive duties, which seek to avert acts of discrimination before they occur; institutional
duties, which seek to advance equality in the work and operations of public and private sector organizations;
and mainstreaming duties, which seek to integrate and centralize equality goals in the processes of public
decision-making. A combination of these approaches is required in order to be effective.

D. Effective remedy

Anti-discrimination laws should provide for effective remedy from discrimination. Remedy includes, but is
not limited to: sanctions for those found responsible for discrimination; reparations, including recognition,
compensation and restitution for victims of discrimination; and institutional and societal measures designed
to address the social causes and consequences of discrimination. Anti-discrimination laws should provide for
sanctions for discrimination that are effective, dissuasive and proportionate. They should also provide for
recognition and reparation for victims of discrimination, including in the form of compensation, restitution
and rehabilitation. Reparations should be victim-focused and equality-sensitive.

Anti-discrimination laws should empower courts and bodies with responsibility for determining cases of
discrimination to order such institutional or societal measures as appropriate to correct, deter and prevent
discrimination and to ensure non-repetition. In situations in which national law specifies types of remedies for
victims of discrimination, such lists of possible remedies should not be exhaustive; courts and other adjudicating
bodies should have discretion to fashion remedies appropriate to the harm at issue in any particular case.

E. Enforcement and access to justice

Comprehensive anti-discrimination law must ensure effective access to justice for those who experience
discrimination. Effective access to justice consists of justiciability, availability, accessibility, quality and
accountability.

To meet these requirements, States must establish and maintain well-resourced, independent and impartial
enforcement bodies to deal with complaints of discrimination throughout their territories, including in rural
areas. Such bodies may include both judicial and administrative mechanisms, including equality bodies. These
bodies should be provided with adequate enforcement powers to provide effective remedy in situations in which
discrimination is found to have occurred. Such bodies must be of good quality and accountable, responsive to
the views, situations and needs of persons and groups exposed to discrimination, and participatory.
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States must remove legal, financial, physical, communicative and other barriers to participation in the
enforcement system through accessibility measures and procedural accommodation. Legal aid and support
should be provided wherever necessary to ensure that the right to non-discrimination is realizable.

An inclusive approach should be taken to legal standing and the participation of interested third parties.

Anti-discrimination legislation should ensure that there are no barriers to the admissibility of evidence that could
establish a finding of discrimination. Rules of evidence must be adapted to ensure effective justice. This includes,
in all areas of law except the criminal, the adoption of rules requiring a “shift” in the burden of proof from the
claimant to the respondent once a prima facie case of discrimination has been established.

In situations in which a person who is alleged to have experienced discrimination establishes before a court,
or other competent authority, facts from which it may be presumed that there has been discrimination
(a prima facie case), it shall be for the respondent to prove that there has been no breach of the right to
non-discrimination.

In many cases, justice has only been available to victims of discrimination at the international level, after
domestic remedies have been exhausted. States should ensure that individuals can submit complaints of
discrimination to the United Nations treaty bodies by ratifying the relevant optional protocols and making
the necessary declarations under the relevant international human rights instruments. When adopting
comprehensive anti-discrimination legislation, States should seize the opportunity to make these declarations,
as well as to affirm their role vis-a-vis the national system and to inform the public of their availability.

F. Equality bodies

Comprehensive anti-discriminarion law must provide for the establishment of independent, effective and
accessible equality bodies. These bodies must be afforded the resources and given the functions and powers
necessary to fully and effectively discharge the full breadth of their mandate to promote equality and prevent
discrimination. They must be enabled to: (a) provide support, including legal advice and representation, to
persons and groups exposed to discrimination and intolerance and pursue litigation on their behalf; (b) promote
good equality practice in all sectors; (c) conduct research; (d) provide information on rights and engage in
public debate on equality; and (e) provide policy advice. Equality bodies may also be mandated to consider
complaints of discrimination, and issue recommendations or make decisions. In situations in which equality
bodies have decision-making authority, they must be empowered to ensure effective access to justice and to
provide both remedy and sanction.

G. Implementation

Comprehensive anti-discrimination legislation must require and provide a framework for the State to discharge
its institutional and policy obligations to implement the rights to equality and non-discrimination. This
necessitates, among other obligations:

¢ The development, adoption and implementation of equality and non-discrimination policies and strategies,
and the mainstreaming of equality and non-discrimination considerations into all other policies and
programmes.

¢ The integration of equality impact assessment in all aspects of public law and policy. Equality impact
assessment entails pre-emptive, consultative, and data-driven assessment of laws, policies or decisions in
order to identify and avert any discriminatory impacts; to identify and ensure that the particular needs of
persons and groups who experience or are exposed to discrimination are accommodated and addressed;
and to ensure that equality is effectively advanced.
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¢ The establishment of a framework to monitor equality and non-discrimination and the effectiveness of laws,
policies and practices through the collection, analysis and publication of disaggregated data.

¢ The establishment and implementation of mechanisms for consultation and participation by persons and
groups who experience discrimination, and their representative associations, in legislation, policy and
institutional initiatives designed to combat discrimination and promote equality.

International law also requires that States take all appropriate measures to amend or abolish laws, policies
or practices that discriminate or lead to discrimination in practice.

H. Minority rights and anti-discrimination law

The rights to equality and non-discrimination are at the heart of minority rights. These rights apply equally
to minorities and are essential to the realization of minority rights. The realization of the rights of national,
ethnic, religious and linguistic minorities necessitates effective protection and fulfilment of the right to non-
discrimination. As such, the enactment, enforcement and implementation of comprehensive anti-discrimination
law is essential if States are to fulfil their obligations to respect, protect and fulfil the rights of minorities.

The prohibition of discrimination inheres within minority rights. States must ensure that all aspects of the
right to non-discrimination are effective in their efforts to guarantee minority rights. This includes ensuring
that laws, policies and practices do not discriminate directly or indirectly against members of minority
communities enjoying their cultures, professing or practising their religions or using their languages. It also
includes ensuring that measures to respect and secure the rights of members of minorities, in community with
the other members of their group, to engage in cultural and religious practices and the use of language do not
result in discrimination on any ground.

The rights of minorities to non-discrimination and equality cannot be effectively realized without a broad
range of minority rights guarantees being effective and realized in practice. These include recognition, genuine
participation and consultation in all matters of relevance to the community.

While the right to non-discrimination is central to the enjoyment of minority rights, the realization of these
rights also requires a range of specific legislative, policy and practical measures, which States should adopt in
parallel with the enactment of comprehensive anti-discrimination legislation. Certain groups — in particular
indigenous peoples — enjoy explicit rights under international human rights law that go beyond those set out
as core requirements for minorities.

l. Discriminatory violence and hate crime

To meet their commitments and international law obligations to eliminate all forms of discrimination, States
must criminalize discriminatory violence and other bias-motivated acts that are criminal in nature. States must
ensure that criminal law provides both explicit recognition of, and specific penalization for, bias motive in
situations in which violent or other criminal or misdemeanour acts have been commitred for reasons related
to a ground of discriminartion.

Criminal and misdemeanour law should provide for recognition of a bias motive for any crime animated by
any ground recognized under international law. This recognition can be done either by designating specific
criminal law provisions related to discriminatory violence or hate crime or by adding qualifying provisions
on bias motive to criminal law provisions related to extant criminal acts. If the latter approach is taken, it is
important that bias motive is recognized in relation to all possible relevant criminal and misdemeanour acts.
Recognition of hate- or animus-motivated bias should inform sentencing,.

The list of grounds set out under criminal law must, of necessity, be closed (i.e. not include the category “or
other similar status”), because of the requirement of foreseeability in criminal law.

o2t

fUAlZ 2 Q9 ZEA AEEAE MY AEEYdE - g2 113



J. Discrimination and expression
The relationship between expression and the law on the prohibition of discrimination is complex.

Expression and communication can be components of conduct giving rise to ground-based harassment, a
proscribed act within the law on the prohibition of discrimination.

Expression and communication also play other roles in anti-discrimination law, including, potentially, as
evidence of intention or motive, as well as in cases concerning an instruction to discriminate.

States must prohibit incitement to violence, discrimination and hostility or hatred on all grounds recognized
under international law, including, but not limited to, age, disability, gender expression and gender identity,
nationality, race or ethnicity, religion, sex, sex characteristics and sexual orientation.

International law also requires that States condemn all propaganda and all organizations that are based on
ideas or theories of superiority of one race or group of persons of one colour or ethnic origin, or that attempt
to justify or promote racial hatred and discrimination in any form.

Prohibition does not necessarily mean criminalization. States should distinguish between expression that
requires criminalization, expression that requires civil or administrative penalties and expression that merits
other forms of response. States should also ensure that the application of measures to combat hate speech
does not result in any form of discrimination against any person or group.

Courts at national and regional levels have ruled on cases involving hate speech under the law on the prohibition
of discrimination. Regional tribunals have found that States have violated the right to non-discrimination in
cases in which minorities and other marginalized persons or groups have been exposed to hate speech and
the response by the public authorities has been inadequate.

Hate speech should, inter alia, be addressed with positive interventions: education, awareness-raising, support
for victims to enable counter-speech and the dissemination of positive narratives, including through public
information campaigns with positive messaging celebrating diversity.

K. Promoting equality, inclusion and diversity

States’ international treaty obligations commit them not simply to prohibiting discrimination in law, but
to eliminating it in fact. Taking positive, proactive measures to tackle the culrural and social drivers of
discrimination are indispensable elements of these obligations. This requires a comprehensive programme of
action, required and underpinned by enforceable duties and obligations within anti-discrimination legislation.
Duties binding on a State include the adoption of proactive measures to combar prejudice, stereotypes and
stigma including, but not necessarily limited to:

¢ The empowerment and participation of rights holders.
¢ Measures to promote diversity, inclusion and equal representation in institutions.

e Measures to challenge prejudice, stereotypes and stigma and to promote diversity, inclusion and equality
through educarion.

e Informing public perceptions through the media, both mainstream media and social media, and wider
awareness-raising efforts.

¢ Training individuals, including public officials, and groups in all areas of life in equality and non-
discrimination law and principles, as well as in the situation and experiences of rights holders.

If States are to fulfil their obligations and honour their commitments to eliminating discrimination and ensuring
equality of participation, their efforts should encompass and go beyond combating prejudice, stereotypes and
stigma. The focus should be not only on countering negative social forces, but on actively promoting equal,
diverse and inclusive societies.
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L. Conclusion

Inevitably, the guide focuses in large part on negative proscriptions — on States’ duties to prohibit, prevent
and enforce. These measures are absolutely necessary and essential if States are to fulfil their obligations to
respect, protect and fulfil the right to non-discrimination. However, the adoption of such laws represents not
an end but a beginning — not a ceiling, but a floor from which to build. Ultimately, States will only realize
the rights to equality and non-discrimination by adopting comprehensive anti-discrimination laws and using
these laws as a platform, or foundation, for a system-wide effort to promote and achieve an equal, diverse
and inclusive society.
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